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IN THE COURT OF SESSIONS  JUDGE, SONITPUR AT TEZPUR 

SESSIONS  CASE NO  204 of 2016 

Under Section 365/302/201/34 of the IPC  

GR Case No. 1180 of 2014. 

 

Present   :-         Sri Ashok Kumar Borah, AJS   
      Sessions Judge, 

 Sonitpur:Tezpur 
 
 
Prosecutor    :-         State of Assam 

       

       -vs- 

Accused   :-      1.    Sri Naga Rabha @ Basumatary,    
             2.    Sri Thengera Basumatary     

 3. Sri Someswar @ Samala    
Basumatary. 

 

Date of framing Charge :-         28/07/2016 

    

Date of Recording Evidence :-         06/01/2017, 21/01/2017, 

 24/01/2017, 04/05/2017 

 02/06/2017 & 14/07/2017.   

Date of examination of  
accused u/s 313 of Cr.P.C :-   23/11/2017.   
   
Date of Argument  :-    18/12/2017.    

Date of Judgment  :-    29/12/2017.    

Counsel for the Prosecution :-    Mr. Munin Chandra Baruah, PP  

Counsel for Accused            :-         Mr. B. Basumatary, Advocate.  

 

J U D G M E N T   

1.  In this case accused Sri Naga Rabha @ Basumatary, Sri Thengera 

Basumatary and Sri Someswar @ Samala Basumatary are put for trial for 

allegation of charge u/s 365/302/201/34 of the IPC.  

2.     The factual matrix, according to FIR, in brief, is that, at about 8.30 

a.m. of 23-05-2014 informant’s son Alongbar Basumatary was taken by 

one Naga Rabha, Thengera Basumatary and other one person of Geruajuli 
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village in a bicyle. Though they are in their respective houses, but 

informant’s son did not return to his house.  Hence this prosecution case.  

3.   The ejahar was lodged by complainant Sri Amarendra Basumatary 

on 24-05-2014 before the O/C of Rangapara Police station.  On receipt the 

ejahar, O/C of Rangapara Police station, registered the case vide 

Rangapara PS Case No. 63/2014, u/s 365/34 of the IPC. 

4.    After completion of usual investigation, the O/C Rangapara PS sent up 

the case for trial against the accused persons Sri Naga Rabha @ 

Basumatary, Sri Thengera Basumatary and Sri Someswar @ Samala 

Basumatary u/s 365/302/201/34 of the IPC. 

5.   On being appeared the accused persons before this court, after 

hearing of parties and on perusal of the record, framed charge u/s 

365/302/201/34  of the IPC against the accused Sri Naga Rabha @ 

Basumatary, Sri Thengera Basumatary and Sri Someswar @ Samala 

Basumatary. Particulars of the charge are read over and explained to 

accused to which they pleaded not guilty and claimed to be tried. To 

substantial the case, prosecution examined as many as 12 (twelve) 

numbers of witnesses. After completion of prosecution evidence, accused 

were examined u/s 313 Cr.P.C. All the allegations made against the 

accused and the evidence appears against them are put before them for 

their explanation where they denied the evidence and declined to give 

defence evidence. 

6.     I have also heard arguments put forwarded by learned Counsel for 

accused persons and the learned Public prosecutor for the state.  

7.     The points for decision in his case is that : 

1. Whether the accused persons on or at about 8.30 a.m. 

and after wards of 23-05-2014, at No. 5 Geruwajuli under 

Rangapara Police station, in furtherance of their common 

intention, kinapped abducted one Sri Alongbar Basumatary 

with intent to cause the said Alongbar Basumatary to be 

secretly and wrongfully confined  and thereby committed an 

offence punishable u/s 365/34 of the IPC?  

2. Whether the accused persons on the same date, time and 

place, in furtherance of their common intention committed 
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murder by causing the death of Alongbar Basumatary  and 

thereby committed an offence punishable u/s 302/34 of the 

IPC?  

3. Whether the accused persons on the same date, time and 

place, in furtherance of their common intention, knowing or 

having reason to believe that offence of murder of   

Alongbar Basumatary punishable with death or 

imprisonment for life has been committed, did cause the 

deadbody of Alongbar Basumatary  to disappear with the 

intention of screening the offender from legal punishment   

and thereby committed an offence punishable u/s 201/34 of 

the IPC?  

 

  REASONS AND DECISIONS THEREFOR. 

8.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.   PW-1 Sri Bipul Rabha, stated that the incident took place on or 

about two and half years ago. Alongbar Basumatary, son of Amarendra 

Basumatary was missing from his house about two days ago. The public 

searched the said Alongbar Basumatary and recovered the dead body from 

the jungle. The said jungle is situated at about 2 km distance from the 

house of the deceased. While the villagers searched the dead body, the 

villagers including village head man Milon Basumatary and other persons 

were there. The dead body was recovered by digging out which was 

buried. After recovery of the dead boy inquest was conducted. Ext. 1 is the 

inquest report and Ext. 1(1) is his signature.         

  In cross-examination, he admitted that he cannot say how Alongbar 

Basumatary was died neither he cannot say who has killed him.     

10.     PW-2 Sri Pinku Basumatary, stated before this court that he knows 

accused persons and also the complainant. The incident took place about 

two years ago. When the son of the complainant was missing, the father of 

missing boy suspected NDFB as they might have killed his son. Thereafter, 

police along with Army personnel and local public went to nearby jungle 

and dead body of Alongbar Basumatary was recovered by digging out. 
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While police conducted inquest on the dead body, he put signature in the 

inquest. Ext. 1 is the inquest report and Ext. 1(2) is his signature. The dead 

body of Alongbar was recovered from a distance of 2 km.             

11.    PW- 3 Sri Amarendra Basumatary, stated before this court that the 

incident took place on or about 3 years ago. In the incident his son 

Alongbar Basumatary was died. It was an incident of month of April/May, 

2014. On the day of incident, there was a marriage ceremony held in the 

house of Nareswar Doimary. At about 9 p.m., his son Alongbar was taken 

by the accused persons to the marriage ceremony. Till 8 a.m. of the next 

day his son was with the accused persons which he himself seen but in the 

night his son did not return. Accused persons were found in their 

respective home. In the next day, he filed the ejahar Ext. 2 before the 

Police station and Ext. 2(1) is his signature. Thereafter, his dead body was 

recovered by digging out which was buried at the site of river Gaijing in 

presence of villagers and village headman. Police conducted inquest upon 

the dead body.  

 In cross-examination, he admitted that he has two wives and two 

houses. One is Jogibil and other one is at No. 5 Geruwajuli. His earlier wife 

was stayed at No. 5 Geruwajuli along with Alangbar and other two boys at 

the hostel of Rangapara. Other than Nareswar there is no other house near 

his house. Of course he did not attend in the said marriage party. When his 

son did not come in the first day, he did not inform anybody. His second 

wife was also at Jogibil on the said day. In the day time his earlier wife and 

his son went to attend marriage. A village meeting was held on allegation 

of his son involving quarrel with a village woman. Of course he was not 

present in the said meeting.       

12. PW 4 Dr. Achinta Kr. Baruah, stated that on 26-05-2014, he was 

working as Medical & Health Officer-1 at Kanaklata Civil Hospital, Tezpur 

and on that day he performed post-mortem examination, at about 3 p.m. 

on the dead body of Alambar Basumatary, male, 15 years, in reference to 

Rangapara UD Case No. 63/ 14, u/s 365/34 of the IPC, on being escorted 

and identified by UBC 745 Ramananda Medhi and Sri Amarendra 

Basumatary, Loban Basumtary and Kanik Basumatary.  On examination he 

found the following: 
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External appearance. 

 A decomposed body of male person without rigor mortis with 6 

inches cut over the neck cutting the trachea.  

 Skull – intact. Scalp – decomposed.   

More details description: 

 Antemortem throat cut injury.  

OPINION  

    The cause of death was due to shock and haemorrhage as a result 

of throat cut injury. The injury described in the report is sufficient to cause 

the death of a person.   

  Ext. 3 is the Post-mortem report and Ext. 3(1) is his signature and 

Ext. 3(2) is the signature of Joint Director of Health Services, Sonitpur, 

Tezpur which is known to him.        

13. PW 5 Sri Ajay Tanti and PW 6 Sri Raju Tanti have stated nothing 

about the incident.  

14. PW 7 Smt. Nadef Basumatary stated before this court that the 

incident took place on or about 3 years ago. She cannot recall the month 

and date of the incident. The deceased is her own son. Before the day of 

incident Naga, Samala and others were taken her son to attend the 

marriage ceremony at about 9 p.m. on bicycle. They whole night tied her 

son in the house of Samala. Of course she has seen the accused persons 

took her son to the house of Samala then they took her son Alongbar to 

Gaijing bill and killed her son and buried him near the Bill. She was 

informed by someone person but she cannot recall his name. She has also 

not seen who has taken her son to the house of Samala.  

 In cross-examination, she admitted that she has a pharmacy 

situated at Jogibil. From Jogibil to No. 5 Guruajuli is about 2 km distance.         

15. PW 8 Sri Loben Mushahari, stated that he knows all the accused 

persons by their names. He also knew the deceased. The incident took 

place on or about 2 years ago. In the incident while the informant reported 

him that his son was missing. He accompanied the complainant along with 

village headman to search the son of the complainant. He has not seen the 

incident. His statement even not recorded by police. Thereafter, he was 

declared hostile.         
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16. PW 9 Sri Mijing Basumatary stated that he knows all the accused 

persons. Alongbar is his younger brother. The incident took place on or 

about 3 years ago. On the day of incident in the house of Nareswar a 

marriage ceremony was held. At night his brother Alongbar was called by 

somebody. During that time he was at marriage party. Thereafter, the 

dead body of his younger brother was found near Gaijing bill which was 

buried. He cannot say who has killed him.        

17. PW 10 Sri Basanta Kr. Borah, retired SI of police who on 

14/11/2016 posted as Attached Officer at Rangapara Police Station, stated 

that on that day O/C Rangapara PS registered a case being Rangapara PS 

Case No. 63/14 u/s 365/34 of the IPC and entrusted him for investigation 

of the case. On perusal of the case diary he felt that another section 

302/201 of the IPC are required to be added so he has made prayer to 

learned Magistrate to add the aforesaid section. Thereafter, the I.O. has 

arrested the three accused persons. He searched the other three accused 

persons, namely 1) Mendra Basumatary, 2. Uga Gayari @ Durga and 3. 

Budheswar Basumatary. Since he did not find them so after showing the 

accused persons as absconders he filed the chargesheet against the 

accused Naga Rabha @ Naga Basumtary, Thengera Basumatary and 

Someswar Basumatary u/s 365/302/201/34 of the IPC. Ext. 4 is the 

chargesheet and Ext. 4(1) is his signature. Ext. 5 is the prayer made by 

him to the learned Magistrate to add the section 302/201 of the IPC.                                              

 
  In cross-examination he admitted that he has not been visited the 

place of occurrence. He only filed a petition to add section 302/201 of the 

IPC.  

18.    PW 11 SI Dandiram Borah, stated that on 24-05-2014 he was 

posted as O.C/ I.C. at Rangapara Police station. On that day, he received 

an ejahar from one Amarendra Basumatary and registered the said ejahar 

into Rangapara PS Case No. 63/14 u/s 365/34 of the IPC and he himself 

took up the said investigation. Ext. 2 is the said ejahar and Ext. 2(2) is his 

signature with note. He recorded the statement of complainant at the 

police station. As the ejahar was received at night so in the morning at 

about 6.10 a.m. of 25-05-2014 he visited the house of the informant at No. 
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5 Geruwajuli. He recorded the statement of witnesses. He searched Naga 

Rabha and Thengera Basumatary and took them to the police station. 

From their statements it came to know that they prepared a plan in the 

house of Samala @ Someswar Basumatary that all the aforesaid three 

accused persons together kidnapped Alongbar Basumatary. From the 

statement of Naga Rabha and Thengera Basumatary, it came to know that 

after kidnapping Alongbar from his house he was kept one night in the 

house of Samala @ Someswar Basumatary. All the three accused persons 

were taken Alongbar to the Mainausri centre. At the village of Mainausri 

centre they assaulted Alongbar and at last they killed him. Thereafter, dead 

body of Alongbar was buried at the site of Gaijing bill. On the said night in 

presence of Executive Magistrate the dead body of Alongbar was recovered 

by digging out the said place where Executive Magistrate Dr. S.T. Rahman 

was present there. During that time along with police there were many 

villagers were present. According to the statement of accused and as 

shown by the accused the dead body was recovered. Ext. 6 is the 

statement of Naga Rabha and Ext. 6(1) is his signature. Ext. 7 is the 

statement of accused Thengera Basumatary and Ext. 7(1) is his signature. 

Ext. 8 is the statement of accused Someswar @ Samala Basumatary and 

Ext. 8(1) is his signature. After recovery of the dead body in his presence, 

learned Executive Magistrate conducted inquest. Thereafter, by the dead 

body challan vide Ext.9 the dead body was sent to KCH for post mortem. 

From the statement of Naga Rabha and Thengera Basumatary it came to 

know that Samala Basumatary was also involved with the said incident so 

on 27-05-2014 he arrested the accused Samala Basumatary and recorded 

his statement. It also came to know from the statement of Naga Rabha 

and Thengera Basumatary for the incident of said kidnapping and murder,  

Mendra Basumatary,  Uga Gayari @ Durga and 3. Budheswar Basumatary 

were also involved so they went out to search them. Then to add section 

302 of the IPC he made prayer. Lateron on his transfer he handed over the 

case diary to the then O/C. 

 In cross-examination, he admitted that he received the ejahar on 

24-05-2014 as there was a night so he visited the place of occurrence in 

the morning time. On 25-05-2014 he took Naga Rabha and Thengera 
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Basumatary to the police station for interrogation and on the said day he 

recorded their statement. On 26-05-2014 the aforesaid accused were 

produced before the court. On 25-05-2014 at about 10/10.30 p.m. as 

shown by the accused persons the dead body was recovered from No. 5 

Gueruajuli near Gaijing bill. They went to Gaijing bill by walking about 

10/15 km. Rangapara Police station is situated at a distance of 12 km from 

Gaijing bill. When they went to Gaijing bill they met Lobi Mushahari, Bipul 

Rabha, Pinku Basumatary @ Sika. He recorded the statement of said 

witnesses at the place of occurrence on 25-05-2014. In presence of Lobi 

Mushahari, as shown by the accused persons the deadbody was recovered 

by digging out. He prepared the sketch map of the place of occurrence. 

The dead body was recovered from a cremation ground infested with 

jungle. He has not shown any witness in the sketch map. Inquest was 

done at the police station as there is no light. At the time of recovery, the 

complainant was also present there. The complainant has also identified 

the dead body. Leben Mushahary stated before him that –“on or about 

7.30/8 a.m. of 23-05-2014 while he went to his own house, he saw Samala 

Basumatary has carried Alongbar Basumatary and and Thengera 

Basumatary in his bicycle, along with them Naga Rabha (Basumtary), 

Mande Basumatary and Uga Basumatary were also there. They saw they 

took the boy and since that day Alongbar was missing and it is seen 

Alongbar was seated at the back side of the bicycle and also knew the said 

miscreants. They forcefully took the boy in a cycle which is true. He also 

saw it was about 7.30 a.m. of 23-05-14 but he do not know why they took 

the boy  but saw that they have carried the boy in their bicycle. Ext. 11 is 

the GR case No. 1180/14 and 11(1) is the relevant statement of Laben 

Mushahary and Ext. 11(2) is his signature.  

In cross-examination he admitted that as shown by the accused 

persons in presence of Leben Mushahary, the dead body was recovered 

that was not mentioned in Ext. 11(1).   

19.    PW 11 Dr. Sayed Tahidur Rahman, the learned Executive 

Magistrate, who conducted the inquest upon the dead body, stated that on 

26-05-2014 he was posted as Executive Magistrate at Tezpur Revenue 

Circle. On that day in reference to Ragapara PS Case NO. 63/14, he has 
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conducted inquest on the dead body of Alongbar Basumatary, S/O 

Amarendra Basumatary of No. 5 Geruwajuli of Rabngapara PS at KCH in 

presence of witness at about 1 p.m. He has seen the injury on the back 

side of the head. There was blood on front side of the forehead. He has 

also noticed cut mark on the neck. The left hand of the dead body was 

found tied with rope. As reported by police and relative cause of death was 

murder. Sri Durga Basumatary, Sri Bipul Rabha and Pinku Basumtary were 

witnesses to the inquest. Ext. 1(3) is his signature.   

 In cross-examination he admitted that the dead body was kept at 

KCH and witnesses put signatures in Ext. 1 at KCH.           

20.  These much is the evidence of the prosecution. 
  
21. Defence plea is total denial while the statements of the accused 

were recorded u/s 313 Cr.P.C.    

22.  The Ld. Counsel for the accused submitted that the prosecution has 

categorically failed to prove the case by way of giving any direct evidence. 

Firstly, there is no any circumstantial evidence not to speak of chain of 

circumstances to infer the accused in commission of crime as alleged. 

Thirdly, though PW 3 complainant Sri Amarendra Basumtary stated that 

on the day of incident accused persons called informant’s son Alongbar to 

the marriage ceremony. At about 9 p.m., his son Alongbar was taken by 

the accused persons to the marriage ceremony. Till 8 a.m. of the next day 

his son was with the accused persons which he himself seen but in the 

night his son did not return. Accused persons were found in their 

respective home. In the next day, he filed the ejahar Ext. 2 before the 

Police station and Ext. 2(1) is his signature. But that much of evidence 

cannot be attracted the last scene theory. It is the PW 3 who is the father 

of the deceased. According to him he saw his son with accused persons till 

8 a.m. of the next day of marriage. Thereafter, his son did not return back. 

Accused persons were found in their respective home. Therefore, his son 

along with the accused persons for long before therefore, last scene theory 

cannot be applied in this case. Fourthly, here in this case PW 8 Sri Laben 

Basumatary is declared hostile. No doubt, the hostile portion of statement 

of this witness is confirmed by the I.O. but his said portion of statements is 
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no way corroborated with statements of any other witnesses as such, 

prosecution cannot use his statement to convict the accused. Lastly, other 

witnesses no way supported the prosecution case.    

23. Per contra, learned Public Prosecutor, Sonitpur, Tezpur submitted 

that the prosecution has ably proved the case beyond any reasonable 

doubt. Hence, accused persons are required to be convicted under the 

charged sections of law.    

24.   Keeping in mind, the submission advance by Ld. Counsels for both 

parties, I am going to dispose the case as follows. 

25.  A careful scrutiny of the whole case record, it appears that to 

substantiate the case, prosecution examined as many as 12 numbers of 

witnesses. Among the said 12 numbers of witnesses, 4 are official 

witnesses. They are PW 4 who conducted post mortem upon the dead 

body, PW 10 one of the Investigating Officer, PW 11 another one 

Investigating Officer and PW 12, the learned Magistrate who conducted 

inquest upon the dead body. Therefore, there remained 8 numbers of non-

official witnesses. Among 8 numbers of non official witnesses no one is eye 

witness to the occurrence and one witness i.e. PW 8 Laben Mushahary was 

declared hostile.    

26. Let us discuss the aforesaid non-official witnesses one by one. PW 1 

Bipul Rabha, one of witness of the inquest in fact stated nothing against 

any of the accused. He deposed that Alongbar Basumatary, the son of 

Amarendra Basumatary was missing from their house in two days ago. The 

villagers searched the said Alongbar Basumatary thereafter recovered the 

dead body form the jungle at a distance of 2 km from the house of the 

deceased. At the time of searching, he along with village headman Milon 

Basumatary and other villagers were went out and they recovered the dead 

body which was buried in the jungle. After recovery of the dead body, the 

Magistrate conducted inquest upon the dead body. Ext. 1 is the said 

inquest report and Ext. 1(1) is his signature. He admitted that he cannot 

say how the deceased was died and who has killed the deceased.  

 Similarly, PW 2 is also one of the witness to the inquest stated that 

about 2 years ago, the son of complainant was missing so the complainant 
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suspected NDFB person as a killer of his son. Police, Army personnel and 

local public vigorously searched the dead body of Alongbar Basumatary in 

the jungle. They recovered the dead body by digging out. While Magistrate 

conducted inquest upon the dead body he was present there. Ext. 1 is the 

inquest report and Ext. 1(2) is his signature. In cross-examination he 

admitted that after writing the inquest by the Magistrate he put signatures 

at the police station.  

 PW 3 complainant-cum-father of the deceased, stated that the 

incident took place in the month of April/May, 2014. On the day of incident 

there was a marriage ceremony in the house of one of their neighbor 

Nareswar Doimary. At about 9 p.m. the accused persons in the dock took 

Alongbar Basumatary to the marriage. Till 8 a.m. of the next day morning 

he saw accused persons were with his son. But his son did not return. On 

the other hand, all the accused persons were in their respective houses. In 

the next day, he filed the ejahar Ext.2 and Ext. 2(1) is his signature. 

Thereafter, he along with village headman searched the dead body and 

recovered the dead body at the site of Gaijing river which was buried 

under the earth. According to his identification the Executive Magistrate 

has conducted inquest upon the dead body of his son. Therefore, one may 

suspect the accused persons as till 8 a.m. of the day of kidnapped and 

killing of the deceased.            

27. In this connection, I may cite a case law viz, Sujit Biswas Vs. 

State of Assam reported in AIR 2013 Supreme Court 3817. It has 

been held in para 6 that – 

“Suspicion, however grave it may be, cannot take the place of 

proof, and there is a large difference between something that 

„may be‟ proved and something that „will be proved.‟ In a 

criminal trial, suspicion no matter how strong, cannot and must 

not be permitted to take place of proof. This is for the reason 

that the mental distance between “may be‟ and „must be‟ is quite 

large, and divides vague conjectures from sure conclusions. In a 

criminal case, the court has a duty to ensure that mere 

conjectures or suspicion do not take the place of legal proof. The 

large distance between „may be‟ true and „must be‟ true, must be 

covered by way of clear, cogent and unimpeachable evidence 

produced by the prosecution, before an accused is condemned as 
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a convict, and the basic and golden rule must be applied. In such 

cases, while keeping in mind the distance between mere 

conjectures and sure conclusions to be arrived at, on the 

touchstone of dispassionate judicial scrutiny, based upon a 

complete and comprehensive appreciation of all features of the 

case, as well as the quality and credibility of the evidence 

brought on record.”   

 

28. But here in the present case, there is a wide difference of time in 

between last seen the accused persons with the deceased and the time of 

missing. Besides, one may suspects but that cannot be taken place of 

evidence. 

29. As details discussed herein before in this case, it is only the PW 3 

ho could be stated that he seen the accused persons with the deceased till 

8 a.m. of the next day of the marriage but other than him none has stated 

so. Even there are many persons present in the marriage ceremony but 

other than PW 3/informant, none has stated that deceased was seen till 8 

a.m. in the next day of the marriage in the house of the marriage, 

therefore, I think that it would not be justified to unsafe the apply the 

principle of last seen together against the accused persons.  

 PW 5 Ajay Tanti and PW 6 Raju Tanti have stated nothing about the 

incident. Though PW 7 mother of the deceased stated that one day before 

the day of incident at about 9 p.m. Naga, Samala and other one called the 

deceased to the marriage house and her son was tied in the house of 

Samala on the said day. Thereafter, they killed her son Alongbar and 

buried at the site of Gaijing bill but she could not state from whom she 

heard about the incident or she could not disclose about the source of her 

information. Hence, the statement of PW 7 cannot be relied. It has already 

stated that PW 8 turned hostile.  

 

30. Now, the question comes how far the aforesaid hostile evidence of 

PW 8 can be relied to convict the accused.     
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31.  It has been held in State of Rajasthan Vs. Bhawani (2003) 7 

SCC 291, where the Hon’ble Supreme Court held that –  

“The fact that the witness was declared hostile by the court at 

the request of the prosecution counsel and he was allowed to 

cross-examine the witnesses, no doubt furnishes no justification 

for rejecting en block the evidence of the witnesses. But the 

court has at least to be aware that prima facie, a witness who 

makes different statements at different times, has no regard for 

truth. His evidence has to be read and considered as a whole 

with a view to find out whether any weight should be attached to 

the same. The court should be slow to act on the testimony of 

such a witness and, normally, it should look for corroboration to 

his evidence. The High Court has accepted the testimony of the 

hostile witnesses as gospel truth for throwing overboard the 

prosecution case which had been fully established by the 

testimony of several eye witnesses, which was unimpeachable 

character. The approach of the High Court in dealing with the 

case, to say the least, is wholly fallacious.”  

32. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, 

reported in 2004 (Cr.) 499, it has been held that - 

“Normally, when the Public Prosecutor requested for permission 

to put cross-question to a witness called by him, the court used 

to grant it. Here if the public prosecutor had sought permission 

at the end of the chief examination itself, the trial court would 

have no good reason for declining the permission sought for. But 

the Public Prosecutor is not do so at that stage. Be that as it may, 

if the Public Prosecutor is not prepared to own the testimony of 

the witness examined by him, he can give expression of it in 

different forms. One of such forms is the one envisaged in S. 154 

of the Evidence Act. They very fact that he sought permission of 

the court soon after the end of the cross-examination, was 

enough to indicate his resolve not to own all what the witness 

said in his evidence. It is again open to the Public Prosecutor to 

tell the court during final consideration that he is not inclined to 

own the evidence of any particular witness in spite of the fact 

the said witness was examined on his side. When such option is 

available to a public prosecutor, it is not a useful exercise for the 

Supreme Court to consider whether the witness shall again be 

called back for the purpose of putting cross-question to him.”    
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33.  It has been held in Bhagaban Singh Vs. State of Hariyana, 

reported in 1976 SCR (2) 921 that – 

 “There is no legal bar passed on the testimony of the hostile 

witness if corroborated by other reliable evidence.” 

34. In the instant case, the PW 8 turned hostile.  He has suppressing 

the materials facts. He has made statement in under section 161 Cr.P.C. 

one thing, on the other hand, he has resiled from the said statement 

before this court.  Under such circumstances, in the present case, the 

statement of hostile portion of evidence of PW 8 can be used for the 

purpose of conviction of the accused persons as they are not at all 

corroborated the statements of other witnesses.  

35. Next come to the evidence of PW 9 Mijing Basumatary who is the 

brother of the deceased stated that at the relevant time there was a 

marriage took place in the house of Nareswar in their village. Somebody 

has called his brother to the marriage. Thereafter, he was in the marriage. 

Thereafter, his dead body was recovered from the site of river Gaijing 

which was buried but he do not know who has killed his brother.    

36. In view of the aforesaid reasons, it appears that there is neither 

direct evidence nor any circumstantial evidence to implicate any of the 

accused in kidnapping and killing of the deceased.   

 “The onus of proving the facts essential to the establishment of the 

charge against an accused lies upon the prosecution, and the evidence 

must be such as to exclude every reasonable doubt about the guilt of the 

accused. An accused cannot be convicted of an offence on the basis of 

conjectures or suspicion. Since reasonable doubt arisen in my mind, after 

taking into consideration, the entire material before it regarding the 

complicity of the accused, so benefit of doubt given to the accused.   

37.  In view of the aforesaid discussions, I am bound to hold that the 

prosecution has failed to prove the charge leveled against any of the 

accused person beyond any reasonable doubt. As such, the accused 

persons are entitled to get the benefit of doubt. Hence, accused Sri Naga 

Rabha @ Basumatarty, Sri Thengera Basumatary and Sri Someswar @ 

samala Basumatary are acquitted and set them at liberty forthwith.    

 



15 
 

 

 

 

38.  The liabilities of the bailors are hereby discharged. 

  

39. Send back the GR Case record being No.1180/2014 to the learned 

committal court along with a copy of this order. 

 

  Given under my Hand and Seal of this Court on this the 29th day of 

December, 2017 

  

  

 

                                                                 (A.K. Borah) 
                                   Sessions Judge, 
                                  Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

    (A.K. Borah) 
Sessions Judge, 

                            Sonitpur, Tezpur.                                                              
 

Transcribed and typed by me.    

 

(R. Hazarika)Steno.   
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APPENDIX 
 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Sri Bipul Rabha 
2.  Prosecution Witness No.2 :- Sri Pinku Basumatary, 
3.  Prosecution Witness No.3 : Sri Amarendra Basumtary, 

complainant 
4.  Prosecution Witness No.4 :- Dr. Achinta Kr. Baruah 
5.  Prosecution Witness No.5 :- Sri Ajoy Tanti 
6.  Prosecution Witness No.6 :- Sri Raju Tanti 
7.  Prosecution Witness No.7 :- Smti Nadef Basumatary, 
8.  Prosecution Witness No.8 :- Sri Laben Mushahary  
9.  Prosecution Witness No.9 :- Sri Mijing Basumatary 
10.  Prosecution Witness No.10 :- Sri Basanta Kr. Borah, I.O. 
11.  Prosecution Witness No.11 :- Sri Dandi Ram Borah, I.O. 
12.  Prosecution Witness No.12 :- Dr. Sayed Tahidur Rahman, 

Executive Magistrate. 
    

EXHIBITS. 

 Exhibit 1   :     Inquest report 
 Exhibit 2   :     Ejahar 
 Exhibit 3   :     Post mortem report. 
 Exhibit 4  :     Chargesheet 
 Exhibit 5    :     Prayer   
 Exhibit 6  :     statement of accused Naga Rabha 
 Exhibit 7  : statement of accused Thengena Basumatary. 
 Exhibit 8  : statement of accused Samala Basumatary 
 Exhibit 9  : Dead body challan 
 Exhibit 10  : sketch map. 
 Exhibit 11  : GR case No. 1180/14. 
 
  
 
  
  
 
 

  
    (A.K. Borah) 
 SESSIONS JUDGE,   

                SONITPUR: TEZPUR 

 


